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However, a violation of a rule of an administrative agency, or an ordinance of a local government, is merely
evidence of negligence and not negligence per se. If the negligent act by the employee was outside the scope
of his employment so that his acts constitute an abandonment of his service, and there was no expressed or
implied consent by the employer for the employee to perform that act, there is no liability for the employer.
An employee making a minor deviation from work-related activities is still acting with the scope of his
employment for the purposes of respondeat superior. If an individual is operating a motor vehicle as an
independent contractor of the owner of that vehicle, then the owner would not be liable under respondeat
superior for the negligent acts of the independent contractor. Under the Transportation Equity Act of , an
owner of a motor vehicle cannot be held liable for harm to persons or property that arise from the use,
operation or possession of that vehicle if the owner is in the business of renting or leasing motor vehicles and
there is no negligence or criminal wrongdoing by the owner. In addition to being in the zone of danger,
plaintiff must have an intimate familial relationship with the party who suffered the physical harm. The New
York Court of Appeals has held that, under very limited circumstances, a bystander may recover damages for
the emotional distress caused by observing serious physical injury or death to a family member. A cause of
action for wrongful death requires the following elements: Survivorship claims are based upon case law, not
statutory law, in New York. The New York approach to bad faith is understandable and well-balanced. There
must be proof of a settlement demand and an actual lost opportunity to settle within the policy limits, after all
doubt about liability is removed. An insurer cannot be compelled to concede liability and settle a questionable
claim simply because an opportunity to settle is presented. If an owner of a motor vehicle allows the vehicle to
be used by an incompetent or unfit person with the knowledge, or constructive knowledge, that the driver is
incompetent or unfit to operate the motor vehicle, the owner may be liable for an injury which is negligently
inflicted by the use of the vehicle by that driver. The owner would be liable even if the use of the vehicle at the
time of the injury was beyond the scope of the consent which the owner granted to the operator. If the owner
permits an unlicensed person to operate his motor vehicle, this constitutes some evidence of negligence, and
the owner may be liable for any injuries which were negligently inflicted as a result of the operation of the
vehicle. However, if the owner of the vehicle entrusts the vehicle to an unlicensed person, but the operator was
competent to operate the vehicle and not responsible for the accident, the owner may not be liable. If the
negligent acts were committed outside the scope of the employment and without authorization of the
employer, then the owner is not liable. In addition, an owner may not knowingly permit his motor vehicle to
be operated by an individual whose control over the vehicle is limited such that operation of the vehicle would
constitute an unreasonable danger. The statute is tolled during periods of incapacity to sue, such as infancy
adulthood is age 18 and insanity, until the incapacity is lifted. Thus, in a negligence action in New York, a
minor plaintiff has until his twenty-first 21st birthday to file suit. The statute of limitations for the
commencement of a wrongful death action in New York State is two years from the date of death. The statute
of limitations is tolled, however, if the tortfeasor is the subject of a criminal prosecution arising from the same
occurrence. A cause of action for breach of contract accrues upon the breach. It is irrelevant that the plaintiff is
unaware of the breach or that damages are merely nominal. Actions for contribution or indemnification accrue
in New York at the time of payment and are governed by the six-year statute, which accrues from the date
payment is made by the party seeking indemnification. An action based upon a sale governed by Article 2 of
the Uniform Commercial Code is subject to a four-year limitation, measured from the date of the sale. This
includes fair and adequate compensation for past and future medical expenses, and lost earnings, and also for
past and future pain and suffering. A spouse may recover for loss of services and consortium of the injured
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spouse arising out of the injuries. The measure of the pecuniary loss is the reasonable expectation of future
assistance or support to the survivors had the decedent survived. The survivors may also recover for
reasonable expenses of medical aid, nursing and attention incident to the injury causing the death and
reasonable funeral expenses incurred by any distributee, or for which any distributee is responsible. Damages
for the pecuniary loss to an infant are calculated up until the time the child reaches the age of twenty-one In
addition, punitive damages may be recoverable if same would have been recoverable had the decedent
survived. In determining an award for conscious pain and suffering, the fact finder may consider the evidence
which demonstrates an understanding of impending death, the amount of time that lapsed between injury and
death, the extent of consciousness and the severity of pain. In general, punitive damages are recoverable for
injuries resulting from intentional torts such as assault, battery, defamation, false impoundment and fraud.
Punitive damages may also be recovered in a breach of contract case where the conduct constituting,
accompanying, or associated with the breach is first actionable as an independent tort for which compensatory
damages are ordinarily available, and the conduct is sufficiently egregious to warrant exemplary damages.
Punitive damages are not permitted in cases involving ordinary negligence. The party seeking the punitive
damages must demonstrate not only egregious tortuous conduct by which he or she was aggrieved, but also
that such conduct was part of a pattern of similar conduct directed at the public generally. Driving while
intoxicated may constitute a basis for an award of punitive damages, although, the courts will generally look at
this issue on a case by case basis. In order for an award of punitive damages to stand against the employer,
however, there must be more than a showing that the employee was acting within the scope of his
employment. Since the State of New York has adopted comparative negligence, it has abrogated the doctrine
of last clear chance which permitted a plaintiff who was contributory negligent to recover in full if the
defendant had the last clear chance to avoid the accident. Unfortunately, injuries resulting from motor vehicle
accidents are expressly excepted from this reform statute. Of course, that defendant would have a right to
contributions from the other defendants to the extent each was found at fault. Generally A defendant is
required to plead any defense, which if not pleaded, would be likely to take the adverse party by surprise or
would raise an issue of fact not appearing on the face of a prior pleadings. Such affirmative defenses include
arbitration and award, collateral estoppel, comparative negligence, discharge in bankruptcy, illegality by
statute or common law, fraud, infancy or other incapacity, payment, release, res judicata, statute of frauds, or
statute of limitation. A motion to dismiss based on lack of personal jurisdiction must be made within sixty 60
days of service of the answer. Seatbelt Law Under New York law, the failure to use a seat belt cannot be
introduced into evidence in regard to the issue of liability but rather as an element in mitigating damages. In
the typical personal injury case in New York, the accepted rule has been that the injured party cannot recover
damages for personal injuries he would not have sustained had he used an available seat belt. The failure to
use a seat belt is an affirmative defense that must be properly pleaded and proved by the defendant. If
sufficient expert testimony is presented by the defense, the jury must determine whether failure to use a seat
belt resulted in greater injury, and thus warrants a reduction of the damages awarded based on a failure to
mitigate. New York has not adopted the Federal Rules of Evidence or any modification of those rules, but
rather relies upon its own court-made-body of evidence rules. Nevertheless, because pleas of guilty to traffic
charges are frequently prompted by considerations of expediency, the fact that a guilty plea was entered goes
to the weight, and a defendant is entitled to explain the guilty plea. On the other hand, if found guilty after a
trial on the issues, the finding of guilt would not be admissible. If the medical expenses were paid by no-fault
insurance benefits, the judge may instruct the jury that they cannot take the amount of the medical bills into
consideration when rendering the jury verdict. Claims files themselves, as a whole, are not discoverable as
they are created in preparation of litigation. However, certain items within a claims file may be discoverable
by a plaintiff, such as adverse party statements, names and addresses of witnesses, accident reports made in
the regular course of business, prior pleadings and expert witness information. Venue Venue is based upon the
county in which one of the parties resided at the time that the lawsuit was commenced. A defendant may
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obtain a Verified Bill of Particulars from a plaintiff, and may also obtain certain limited discovery, including
the identification of witnesses, the production of photographs, and the production of treating physician reports
and medical authorizations. In a personal injury action interrogatories may be used only under penalty of
waiver of a deposition. If there is a product liability issue involved, interrogatories may be served in
connection with those issues only. Expert discovery is also limited. There is no provision in New York law for
the deposition of an expert, either on liability or damages. LIENS As a general rule, the potential proceeds of a
lawsuit are an asset against which a lien may be effectuated. It may be made any time, but not later than ten
days to serve written notice of acceptance upon the defendant. If the plaintiff declines the offer, and later
recovers less than the offer made, he may not recover any costs from the defendant and is liable to the
defendant for costs accrued from the time the offer was made until the culmination of the action. Underinsured
motorist coverage, or supplementary uninsured motorist coverage, is optional in New York State. This
coverage is designed to afford protection to an insured in the event a tortfeasor has liability limits that are too
low to compensate adequately for an injury. Essentially, the purpose of this type of coverage is to provide
injured individuals with compensation for their injuries equal to the protection they themselves purchased to
protect others from injuries they might have caused. However, such benefits may not be used to lower the
amount recoverable under non-economic loss. Generally New York has enacted some limited tort reform in
recent years, in the areas of joint and several liability, structuring of personal injury judgments, restricting
employer liability for third party suits, and capping medical malpractice damage awards. The statute provides
an express formula for calculating into the future, for both economic and non-economic loss. Thus, defense
counsel often object to economic testimony in the damage phase of personal injury lawsuit. Pain and suffering
damage awards in medical malpractice actions are now subject to a cap. Unfortunately, this statute does not
apply outside the realm of medical malpractice. The statutory change has been held not to be retroactive. The
last-mentioned reform will have importance to trucking companies whose employee-drivers are injured during
the course of loading or unloading, through the negligence of the shipper, consignee, or other terminal or
warehouse personnel. Typically, the driver sues the terminal for his injuries, and the terminal in turn impleads
the trucking company, alleging that the trucker was itself negligent in failing to train the driver adequately in
loading and unloading procedure and safety. Any insurer liable for the payment of first party benefits on
behalf of an injured party has a right to recover the amount paid from the insurer or self-insurer of any other
person to the extent that such other person would be liable to pay damages in a legal action due to a related
motor vehicle accident, if at least one of the motor vehicles involved weighed more than six thousand five
hundred 6, pounds unloaded or is a motor vehicle used principally for the transportation of persons or property
for hire. In the case of bus occupants, other than the operators, owners and employees of the bus company, an
insurer liable for the payment of first party benefits on behalf of any such bus occupants shall have no right to
recover the amount of such benefits from the insurer of the bus. The sole remedy of an insurer to recover for
the payment of first party benefits as outlined above is submission of the controversy to mandatory arbitration.
Furthermore, New York law specifically directs submission of such subrogation claims between insurers to
Arbitration Forums, Inc. A trailer owner is thus liable for the negligence of the driver of a non-owned tractor
hauling the trailer, quite apart from federal regulatory leasehold requirements. The statute also requires that the
tractor and trailer both have mandatory automobile insurance coverage. Settlements Must Be Written In New
York, an agreement between parties or their attorneys relating to any matter in an action, other than one made
between counsel in open court, is not binding upon a party unless it is in writing and signed by the party or his
attorney or reduced to the form of an order and entered on the record. Thereafter, the stipulation must be filed
with the county clerk. Failure to report the accident is a misdemeanor, punishable by up to one year
imprisonment. If the driver of the vehicle is physically unable to prepare the report, the owner of the vehicle is
required to report within ten days after learning the facts of the accident. If notice was given after the two
years required in the policy, the burden will be on the injured person or claimant to demonstrate that the
insurer was not prejud.
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Sometimes, the statutes provide the causes of action; other times the statutes serve as a standard in establishing
common law causes of action. This article will address in detail one statutory cause of action, EMTALA, and
will also address violations of statutes and regulations that can be utilized to give rise to liability under
common law causes of action. Generally speaking, negligence per se is applied when a penal statute prohibits
conduct of a particular type and the injured party is among the class of persons intended to be protected by that
statute. In a negligence per se case, it is not necessary to show that the defendant acted in an unreasonable or
imprudent manner by the usual evidentiary means. Rather, it is only necessary to prove that the defendant
violated the applicable statute and that the violation of the statute resulted in the applicable injuries. In the
Perry case, the Texas Supreme Court significantly narrowed the doctrine, establishing a number of additional
factors that should be considered when determining whether the doctrine of negligence per se should be
applied. Those factors include whether: The doctrine of negligence per se is not expressly recognized in the
Texas Medical Liability Insurance Improvement Act, article i, Tex. Neither, however, is the application of the
doctrine prohibited under article i. Theoretically, therefore, since there is no prohibition on the doctrine in
medical malpractice cases, it ought to be possible to prove the violation of a penal statute by a health care
provider, together with causation, and establish liability without the necessity of expert testimony on whether
the health care provider violated any applicable standard of care. In fact, objective application of the criteria
established in Perry clearly would favor adoption of the negligence per se standard with respect to many
statutory violations by health care providers, since most of such statutes were designed to protect patients and
they would not impose liability without fault. The problem with application of the doctrine in medical
litigation, however, arises with harmonization of the evidentiary relaxation of violation of standards in
negligence per se claims with the heightened evidentiary requirements for establishing same under traditional
Texas medical malpractice law. Clearly, except in the instance of matters within the knowledge of laypersons,
the doctrine of informed consent, or matters falling within the very limited application of the doctrine of res
ipsa loquitur, qualified expert medical testimony is necessary to establish a violation of the standard of care in
a Texas medical malpractice case. Accordingly, proving the mere violation of a statute to establish violation of
the standard of care, without expert testimony supporting same, would appear to conflict with the
requirements of Hood v. The court reasoned that, because EMTALA created a cause of action against
hospitals and not physicians, the use of an EMTALA violation to satisfy a negligence per se claim against the
violating physician would be inappropriate. It appears that the Hand Court confused the doctrines of implied
causes of action and negligence per se. However, EMTALA clearly is penal in nature, clearly was intended to
protect patients, and clearly applies in the penal context to physicians. Pack concerned a hospital death from
sepsis secondary to decubitis ulcers. A nursing home and a later hospital were both defendants. The plaintiff
lost a jury verdict, but appealed the pre-trial striking of their pleadings of negligence per se. Against the
hospital, the plaintiff confusingly contended that violation of the standards of article i itself could give rise to a
negligence per se claim, without the necessity of supporting expert testimony. The Court of Appeals correctly
rejected the claim, since article i itself does not establish standards of care or provide penalties for violation of
same. However, the plaintiff also contended that violation of certain licensure and certification requirements
under the Texas Administrative Code could serve as the basis for a negligence per se claim. The Court of
Appeals rejected this claim as well. Accordingly, applying Perry, the Pack Court held that violation of this
standard could not give rise to a negligence per se cause of action. The Pack Court was perhaps correct in both
determinations. However, does the rationale of Pack give rise to an argument that violation of a true penal
statute, such as assault, could give rise to a negligence per se claim? Moreover, in those rare instances in
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which intentional conduct by a health care provider is involved, could the plaintiff submit the case under a
negligence per se claim and avoid any coverage defenses for intentional conduct, since negligent and
intentional conduct are ordinarily deemed to be mutually exclusive? EMTALA applies to the presentation of
patients to hospital emergency rooms, including but not limited to those in active labor, and patient transfers.
East Carroll Parish Hosp. See also Cleland v. Bronson Health Care Group, Inc. Of significant import, one of
the goals in passing EMTALA was to address the growing inability of patients under state law to hold
hospitals liable in malpractice for inappropriate emergency department medical care. Hospital San Francisco,
69 F. Grupo de Empresas de Salud, F. A hospital can be held vicariously liable for the decision of an
independent contractor emergency physician which violates EMTALA. Thus, it is not required that the patient
be indigent or uninsured to qualify for recognition of a cause of action under EMTALA. This citation was
cited as important by analogy by the Fifth Circuit in Burditt, F. It has been held that the patient physically
must physically come to the emergency department to receive treatment to qualify under EMTALA. Medical
Center of Southwest La. A telephone request for service is insufficient as a matter of law. It is not enough for
the patient to merely walk through the emergency department with an obvious injury. It is imperative that the
patient indicate he is somehow seeking emergency treatment. However, the door through which the patient
walks is irrelevant; it is not necessary that the patient walk directly into the emergency department. It is only
required that the patient request emergency medical care from the hospital in some fashion that would convey
that desire to the facility. Some courts have interpreted the term as requiring only equanimity in the provision
of screening examinations to all patients. Accordingly, if the hospital would ordinarily provide paying patients
with expensive diagnostic screening services, such as a screening CT scan or MRI, the hospital must do the
same for every patient with similar presenting symptoms. New York Health and Hospitals Corp. This line was
expressly taken to avoid interpreting EMTALA as creating a new federal cause of action for emergency
medical malpractice. However, this application would also mean that if a hospital routinely provides improper
examinations, for example, to patients presenting with chest pain, the conduct would not be actionable under
EMTALA so long as all patients are similarly mis treated. Circuits, the requirements of EMTALA have been
interpreted not only to require equanimity in the provision of the screening examination, but that the screening
examination be reasonably calculated to identify critical medical conditions that may be afflicting
symptomatic patients. Moreover, there is some reason to question the vitality of those cases which hold that
only equanimity in the provision of screening examinations is required. It appears that the basis for the cases
looking only to equanimity was that EMTALA was only violated, in the screening examination context, if a
patient were indigent and treated differently because of his indigence. Indeed, no such requirement appears in
the statute. Finding no such motive in that case, coverage was denied. Galen of Virginia, Inc. Thus, EMTALA
may be closer to a federal cause of action for improper screening in the emergency department than envisioned
by many federal courts. In a confounding twist, it has been held that it is not enough that the patient actually
have an emergency medical condition to mandate stabilization under EMTALA. Rather, the emergency health
care providers must subjectively perceive that an emergency medical condition exists before liability for
failure to stabilize or appropriately transfer can arise. Even if it should turn out that the emergency department
personnel were wrong in their assessment, no liability will attach absent subjective knowledge of the presence
of the emergency medical condition. However, the standard may have little import in many practical contexts.
For example, in Battle, the emergency room physician wrote in the chart that the patient suffered from a
seizure disorder. The requirement of subjective knowledge of the existence of an emergency medical condition
is paradoxical. However, if equanimity and not adequacy of medical screening examinations is all that is
required under the screening requirement, it is difficult to see how compliance with that provision will
ameliorate concerns over intentional misdiagnoses to avoid the requirement of providing stabilization
treatment. If a hospital would intentionally underdiagnose a presenting injury to avoid the expense of
stabilization treatment, would it not also intentionally understate symptoms of a presenting emergency patient
to justify an inadequate screening examination? The lesson to be learned: The duty to stabilize the patient
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appears to be essentially absolute. In re Baby K, 16 F. In the Baby K case, an anencephalic infant was born at
a Virginia hospital. The child had respiratory problems and was mechanically ventilated. The physicians tried
to persuade the parents that the child should be given palliative care only, with DNR orders. However, the
mother demanded resuscitation as required. The hospital brought a declaratory judgment action, seeking to
avoid the requirements of EMTALA to stabilize the patient should she go into respiratory distress. The fact
that the provision of resuscitative care was above the standard of care in the community for dealing with
anencephalic infants was irrelevant. It was also irrelevant that the physicians deemed the care morally and
ethically inappropriate. The opposite result was reached, however, by the same court in Bryan v. In Bryan, the
patient was admitted for twelve days for an emergency condition. Recovery under EMTALA was never
envisioned for decisions arising from the long term care considerations of an admitted patient. Baby K was
distinguishable, according to the Bryan Court, because the prior case did not address how long the treatment
would be required. A more sensible conclusion was earlier reached by the same court in Thornton v. In that
case, the Sixth Circuit held that simple admission of the patient to the hospital was not an event which
disqualified the patient from the protection of EMTALA. Logically, for many long term care patients who
cannot survive without continuous mechanical ventilation, their condition will never stabilize to the extent that
they can be safely discharged. Baby K, 16 F. However, for this defense to apply, the patient must be provided
sufficient information regarding the risks and benefits to the patient of such examination or treatment and
refuse to consent after being adequately informed. A transfer does not include, however, the discharge of ao
thient who has been declared dead, or a patient who leaves the facility without the consent of hospital
personnel. The certification must include a summary of the risks and benefits on which the certification is
based. A federal court may also exercise its ancillary jurisdiction to consider state law medical malpractice
claims filed coincident with EMTALA claims. However, if the EMTALA claims are dismissed, the federal
court has discretion to retain jurisdiction over the state law claims, but will usually remand same if it is early
in the process. However, removal may not be appropriate if the only cause of action asserted is clearly a state
cause of action, even if a violation of EMTALA is alleged to be evidentiary of a deviation from the applicable
standard of care. State law claims often incorporate federal standards or require the interpts htion of federal
law. The Fifth Circuit recently held that a federal question is raised only when resolution of the federal right is
necessary to resolve the case. Since the plaintiff alleged a number of violations by the defendant which gave
rise to a DTPA cause of action, it was not necessary for the question under the FCRA to be resolved in the
suit. Accordingly, removal was deemed improper. The Eighth Circuit held that it did not, and that the state
hospital could therefore be held liable under EMTALA, although it could not be sued under state law.
However, the issue was revisited ver recently in Johnson v. Accordingly, under Johnson and Draper, both state
and federal claims against a governmental hospital are barred absent 6 month notice of the claim to the
governmental unit. However, a state procedural requirement of submission to a medical review panel was
deemed inconsistent with the express terms of EMTALA and thus pre-empted. Landry Medical Foundation,
So. This was true because the statute provides that any person who sustains personal injury as a result of
violation of EMTALA can bring a cause of action, with no requirement that the patient first submit to a
medical review panel.
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History of contract law Roman law contained provisions for torts in the form of delict , which later influenced
the civil law jurisdictions in Continental Europe , but a distinctive body of law arose in the common law world
traced to English tort law. Medieval period[ edit ] Torts and crimes at common law originate in the Germanic
system of compensatory fines for wrongs OE unriht , with no clear distinction between crimes and other
wrongs. After the Norman Conquest , fines were paid only to courts or the king, and quickly became a revenue
source. A wrong became known as a tort or trespass, and there arose a division between civil pleas and pleas
of the crown. The trespass action was an early civil plea in which damages were paid to the victim; if no
payment was made, the defendant was imprisoned. The plea arose in local courts for slander , breach of
contract , or interference with land, goods, or persons. It may have arisen either out of the "appeal of felony",
or assize of novel disseisin, or replevin. Later, after the Statute of Westminster , in the s, the "trespass on the
case" action arose for when the defendant did not direct force. The English Judicature Act passed through
abolished the separate actions of trespass and trespass on the case. Liability for common carrier , which arose
around , was also emphasized in the medieval period. As transportation improved and carriages became
popular in the 18th and 19th centuries , however, collisions and carelessness became more prominent in court
records. English influence[ edit ] The right of victims to receive redress was regarded by later English scholars
as one of the rights of Englishmen. However, tort law was viewed[ who? Long Island Railroad Co. Modern
development[ edit ] The law of torts for various jurisdictions has developed independently. In the case of the
United States, a survey of trial lawyers pointed to several modern developments, including strict liability for
products based on Greenman v. Yuba Power Products, the limitation of various immunities e. However, there
has also been a reaction in terms of tort reform , which in some cases have been struck down as violating state
constitutions, and federal preemption of state laws. Even among common law countries, however, significant
differences exist. For example, in England legal fees of the winner are paid by the loser the English rule versus
the American rule of attorney fees. The Jewish law of rabbinic damages is another example although tort in
Israeli law is technically similar to English law as it was enacted by British Mandate of Palestine authorities in
and took effect in There is more apparent split between the Commonwealth countries principally England,
Canada and Australia and the United States, although Canada may be more influenced by the United States
due to its proximity. The influence of the United States on Australia has been limited. This occurs particularly
in the United States, where each of the 50 states may have different state laws , but also may occur in other
countries with a federal system of states, or internationally. Outline of tort law Torts may be categorized in
several ways, with a particularly common division between negligent and intentional torts. Quasi-torts may be
used to refer to torts which are similar to but somewhat different from typical torts. Particularly in the United
States, "collateral tort" is used to refer to torts in labour law such as intentional infliction of emotional distress
"outrage" ; [19] or wrongful dismissal ; these evolving causes of action are debated and overlap with contract
law or other legal areas to some degree. The tort of negligence provides a cause of action leading to damages,
or to relief, in each case designed to protect legal rights, including those of personal safety, property, and, in
some cases, intangible economic interests or noneconomic interests such as the tort of negligent infliction of
emotional distress in the United States. Product liability cases, such as those involving warranties, may also be
considered negligence actions or, particularly in the United States, may apply regardless of negligence or
intention through strict liability. Intentional torts include, among others, certain torts arising from the
occupation or use of land. Trespass allows owners to sue for entrances by a person or his structure, such as an
overhanging building on their land. Several intentional torts do not involve land. In some cases, the
development of tort law has spurred lawmakers to create alternative solutions to disputes. In other cases, legal
commentary has led to the development of new causes of action outside the traditional common law torts.
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These are loosely grouped into quasi-torts or liability torts. Negligence Negligence is a tort which arises from
the breach of the duty of care owed by one person to another from the perspective of a reasonable person.
Although credited as appearing in the United States in Brown v. Donoghue drank from an opaque bottle
containing a decomposed snail and claimed that it had made her ill. She could not sue Mr. Stevenson for
damages for breach of contract and instead sued for negligence. The majority determined that the definition of
negligence can be divided into four component parts that the plaintiff must prove to establish negligence. The
elements in determining the liability for negligence are: The plaintiff suffered damage as a result of that breach
The damage was not too remote; there was proximate cause to show the breach caused the damage In certain
cases, negligence can be assumed under the doctrine of res ipsa loquitur Latin for "the thing itself speaks" ;
particularly in the United States, a related concept is negligence per se. However, as per Esanda Finance
Corporation Ltd v. Peat Marwick Hungerfords , such auditors do NOT provide a duty of care to third parties
who rely on their reports. An exception is where the auditor provides the third party with a privity letter,
explicitly stating the third party can rely on the report for a specific purpose. In such cases, the privity letter
establishes a duty of care. Proximate cause Proximate cause means that you must be able to show that the
harm was caused by the tort you are suing for. A common situation where a prior cause becomes an issue is
the personal injury car accident, where the person re-injures an old injury. For example, someone who has a
bad back is injured in the back in a car accident. Years later he is still in pain. He must prove the pain is
caused by the car accident, and not the natural progression of the previous problem with the back. A
superseding intervening cause happens shortly after the injury. For example, if after the accident the doctor
who works on you commits malpractice and injures you further, the defense can argue that it was not the
accident, but the incompetent doctor who caused your injury. Intentional tort Intentional torts are any
intentional acts that are reasonably foreseeable to cause harm to an individual, and that do so. Intentional torts
have several subcategories: Torts against the person include assault , battery , false imprisonment , intentional
infliction of emotional distress , and fraud , although the latter is also an economic tort. Property torts involve
any intentional interference with the property rights of the claimant plaintiff. Those commonly recognized
include trespass to land, trespass to chattels personal property , and conversion. An intentional tort requires an
overt act, some form of intent, and causation. In most cases, transferred intent, which occurs when the
defendant intends to injure an individual but actually ends up injuring another individual, will satisfy the intent
requirement. Statutory torts[ edit ] A statutory tort is like any other, in that it imposes duties on private or
public parties, however they are created by the legislature, not the courts. State of California in which a
judicial common law rule established in Rowland v. Christian was amended through a statute. In some cases
federal or state statutes may preempt tort actions, which is particularly discussed in terms of the U. Nuisance
"Nuisance" is traditionally used to describe an activity which is harmful or annoying to others such as indecent
conduct or a rubbish heap. Nuisances either affect private individuals private nuisance or the general public
public nuisance. The claimant can sue for most acts that interfere with their use and enjoyment of their land. In
English law, whether activity was an illegal nuisance depended upon the area and whether the activity was
"for the benefit of the commonwealth", with richer areas subject to a greater expectation of cleanliness and
quiet. Fletcher , strict liability was established for a dangerous escape of some hazard, including water, fire, or
animals as long as the cause was not remote. Defamation Defamation is tarnishing the reputation of someone;
it has two varieties, slander and libel. Slander is spoken defamation and libel is printed or broadcast
defamation. The two otherwise share the same features: Defamation does not affect or hinder the voicing of
opinions, but does occupy the same fields as rights to free speech in the First Amendment to the Constitution
of the United States, or Article 10 of the European Convention of Human Rights. Related to defamation in the
U. Abuse of process and malicious prosecution are often classified as dignitary torts as well. Economic tort
and Misrepresentation Business torts i. Negligent misrepresentation torts are distinct from contractual cases
involving misrepresentation in that there is no privity of contract; these torts are likely to involve pure
economic loss which has been less-commonly recoverable in tort. One criterion for determining whether
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economic loss is recoverable is the "foreseeability" doctrine. Supreme Court adopted the doctrine in East
River S. In the European Union, articles and of the Treaty on the Functioning of the European Union apply but
allowing private actions to enforce antitrust laws is under discussion. Touche limited the liability of an auditor
to known identified beneficiaries of the audit and this rule was widely applied in the United States until the s.
White in Massachusetts, this rule spread across the country as a majority rule with the "out-of-pocket
damages" rule as a minority rule.
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Cited Cases F. United States District Court, W. Signed August 23, Attorney s appearing for the Case Eric J.
Plaintiffs have brought state law claims of negligence and wrongful death against defendants Zydus
Pharmaceuticals USA Inc. All further references to "defendant" will be to defendant Zydus only. Any
manufacturer who ships a container of the drug product must insure that medication guides are available for
each patient receiving a prescription by providing or providing the means to produce a sufficient number of
medication guides for authorized distributors, packers and dispensers. As defendant points out, the Food, Drug
and Cosmetics Act does not allow private litigants to enforce its provisions. See also Buckman Co. Although
plaintiffs are not attempting to enforce the medication guide regulations directly, they are relying on them to
establish the standard of care for their claim that defendant was negligent per se in failing to warn Johns about
the side effects of Amiodarone. In other words, plaintiffs contend that defendant was negligent because it
violated a federal statute related to public health and safety. In order to bring their claim, plaintiffs must show
that 1 it is not subject to implied preemption under the doctrine announced in Buckman ; and 2 it meets the
requirements for negligence per se claims under Wisconsin law. I will address these two issues separately. In
Buckman , U. In that case, the plaintiffs alleged that a manufacturer of bone screws made fraudulent
representations to the Food and Drug Administration in the course of obtaining federal approval to market the
screws. In dismissing their claim, the Court reasoned that the Act empowers the Food and Drug
Administration to deter and punish fraud and that the "balance [of statutory objectives] sought by the [Food
and Drug] Administration can be skewed by allowing fraud-on-the-FDA claims under state tort law. It
specifically noted that "[t]he FDA It distinguished claims based on traditional state law tort principles that had
predated the federal statute from claims for "fraud-on-the-agency" claims, that is, those in which the existence
of federal requirements was a critical element. Defendant contends that permitting plaintiffs to rely on a
federal regulation as a substitute for key elements of a state law cause of action i. Plaintiffs distinguish
Buckman on the ground that it involved a "fraud on the agency" claim that did not exist under state law.
Buckman , U. They argue that, unlike the claim in Buckman , their failure to warn claim arises under state law
and falls within a field traditionally occupied by the states â€” the labeling of prescription drugs. As noted in
the previous order, courts have resolved the implied preemption issue in negligence per se cases in conflicting
and often muddled ways, at times confusing it with the express preemption provision in 21 U. Defendant cites
a few cases in which federal district courts have held that imposing liability because the defendant violated the
Food, Drug and Cosmetics Act or its regulations amounts to the private enforcement of federal law and is
therefore subject to implied preemption under Buckman. Such a claim is preempted under Buckman See also
Mitaro v. Although defendant cites other federal and state cases for the same proposition, those cases either do
not address implied preemption or dispose of the negligence per se claim on state law grounds. In Perdue , the
district court addressed the same claim at issue in this case: The court was persuaded that implied preemption
applied because North Carolina had never required the provision of medication guides. Plaintiffs point out,
however, that a number of federal circuit courts considering the issue have held or noted in dicta that state
claims based on violations of the Food, Drug and Cosmetics Act are not impliedly preempted. Most instructive
is the decision of the Court of Appeals for the Seventh Circuit in Bausch , which is binding on this court.
Bausch involved state law negligence and product liability claims based on allegations that the defendant had
manufactured a hip replacement medical device in violation of federal law. Bausch , F. Bausch , at , The court
of appeals specifically rejected the argument defendant is raising in this case, finding that implied preemption
did not apply: This argument is not convincing.
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Negligence New Jersey follows the traditional rule for establishing a cause of action in negligence. The degree
of care required of defendant must be in proportion to the apparent risk. As the danger becomes greater,
defendant is required to exercise greater care commensurate with the danger. Negligence Per Se Generally,
proof of a violation of a statutory duty is not the same as proof of negligence, although it is evidence to be
considered by the jury. Where, however, a statute specifically incorporates a common-law standard of care, a
jury finding of a statutory violation constitutes a finding of negligence. Similarly, where a following
automobile fails to maintain a reasonably safe distance behind the automobile ahead in violation of N. The
determination of whether a deviation from the required route is a detour which allows for recovery against an
employer or a frolic which relieves the employer of liability is a fact-based determination to be made by a
jury. In addition, where a transportation company leases a vehicle from its owner by written agreement, a
rebuttable presumption arises that the driver of the vehicle was operating the vehicle as an agent of the lessee.
Negligent Hiring, Training and Retention New Jersey recognizes a cause of action for negligent hiring,
supervision, and training. An action for negligent hiring or retention of an employee, requires proof that the
employer knew or had reason to know of the particular unfitness, incompetence, or dangerous attributes of the
employee and the employer could reasonably have foreseen that those qualities created a risk of harm to other
persons. There is one unreported case interpreting New Jersey law which holds that where an employer has
admitted that the employee acted within the course and scope of his employment, evidence of negligent,
hiring, training, supervision or retention becomes unnecessary, irrelevant, redundant and prejudicial. Negligent
Entrustment New Jersey recognizes a cause of action for negligent entrustment based on the ownership and
use of a vehicle. Other than noted above, the owner of a motor vehicle may be liable to a third party only if
there is an agency relationship between the owner and the driver. Negligent Inflection of Emotional Distress
New Jersey recognizes a cause of action for negligent infliction of emotional harm to a bystander provided
that four elements are established: Wrongful Death New Jersey permits a wrongful death action to be brought
in the name of the administrator of the estate of the decedent for injuries which were caused by a wrongful act,
neglect, or default and for which, if death had not ensued, the person would have been entitled to recover
damages. PIP Subrogation Insurers paying PIP benefits for medical expenses have the right to recover the
amount paid from any tortfeasor which was not, at the time of the accident, required to maintain personal
injury protection or medical expense benefits coverage, other than for pedestrians, under the laws of New
Jersey, including personal injury protection coverage required to be provided in accordance with Section 18 of
P. The accident must occur in the State of New Jersey. However, whether a claim for the reimbursement of
PIP benefits made against a tortfeasors with a self-insured retention must be submitted to arbitration remains
an open issue in New Jersey. The omnibus clause extends coverage to any person using, operating or riding in
the insured vehicle if done with permission. Bodily Injury A cause of action for bodily injury and property
damage based on negligence must be filed within two 2 years from the time of the injury. Property Damage
Claims A cause of action for property damage must be filed within six 6 years from the time of injury.
Wrongful Death A wrongful death action must be filed within two 2 years from the death of the decedent. A
cause of action accrues when the breach is or should have been discovered. Contract actions are governed by
the Uniform Commercial Code and it is four 4 years. By agreement, the parties may reduce the period of
limitation to not less than one 1 year, but they may not extend it beyond 4 years. A spouse may recover
damages for loss of consortium which includes fair and reasonable compensation for the loss of the spouse
attending to household duties, loss of companionship, loss of comfort, and loss of marital relations. Damages
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in Wrongful Death Action In a wrongful death case, plaintiffs can recover only for pecuniary damages
resulting from death as well as hospital, medical and funeral expenses. Survival Action The Survival Act is
designed to compensate for damages sustained by the decedent prior to death. These losses include pain and
suffering and loss of earnings between the time of injury and death. The pain and suffering of decedent must
be conscious pain and suffering. Punitive Damages - Standards for Recovery Punitive damages may be
awarded in a personal injury action based on negligence. The key to the recovery of punitive damages is the
intentional aspect of the wrongful act. New Jersey, like many other states, has decided that there should not be
an exception for those torts in which liability is vicariously imposed on the employer for a wrong of his
servant. Insurability of Punitive Damages Defendants are not permitted to insure for punitive damages because
the public policy for punitive damages, that is punishment and deterrence, would be defeated. Buses Owners
and operators of some buses are exempted from tort liability for non-economic losses as a result of bodily
injury unless the plaintiff has sustained a personal injury which results in death; dismemberment; significant
disfigurement or significant scarring; displaced fractures; loss of a fetus; or a permanent injury within a
reasonable degree of medical probability, other than scarring or disfigurement. An injury is considered
permanent when the body part or organ, or both, has not healed to function normally and will not heal to
function normally with further medical treatment. However, the threshold limitation does not apply to
passengers on New Jersey Transit buses and other buses not eligible for bus-PIP benefits [e. In order to
comply with the above, a plaintiff must satisfy certain requirements. Within 60 days following the date of the
answer to the complaint by the defendant, plaintiff must provide the defendant with a certification from the
licensed treating physician or a board-certified licensed physician to whom the plaintiff was referred by the
treating physician. The certification must state that the plaintiff sustained an injury described above. Loss of
Use Under New Jersey Law, recovery is permitted for all damages naturally and proximately caused by
wrongful conduct, including loss of use. Loss of use has been defined as those damages occasioned to the
plaintiff by reason of the detention, including personal loss, inconvenience and capital outlay. Diminished
Value Diminished value is a viable theory of recovery for property damage in New Jersey. Fear of Impending
Death While no New Jersey state court has yet addressed the validity of a claim for fear of impending death,
the issue has been addressed in an unpublished opinion issued by the District Court of New Jersey. The court
held that the New Jersey Supreme Court would likely permit evidence of fear of impending death, given the
evolution of New Jersey law generally with respect to emotional distress claims. However, expert testimony is
necessary to support this claim. Therefore, plaintiff may recover damages only if plaintiff is found to be less
than 51 percent at fault. Request for Apportionment of Liability at Closing Arguments New Jersey courts have
ruled that it is proper for a lawyer to propose specific percentages of liability at trial in opening and closing
arguments when asking juries to apportion liability among multiple tort defendants. Standard Defenses That
Should Be Raised The Answer to the Complaint must set forth defenses of accord and satisfaction, arbitration
and award, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by
fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver,
and jurisdictional defenses. New Jersey recognizes the affirmative defenses of contributory negligence,
assumption of risk , last clear chance , and the Entire Controversy Doctrine. Sudden Emergency To invoke the
sudden emergency doctrine and to be entitled to that charge to the jury, a party must have been confronted by
a sudden emergency over which he had no control, without fault on his part. The doctrine negates negligence
if the jury finds that the party chose one of alternative reasonably prudent courses of action, even though, by
hindsight, another course of action would have been safer. If applicable, a jury charge incorporating the
sudden emergency doctrine is available both on the issue of negligence of a defendant and on the issue of
contributory negligence of a plaintiff. This doctrine was designed to achieve economy in litigation by avoiding
piecemeal or fragmented litigation and it requires parties to assert all claims against a defendant in one legal
proceeding. Failure to do so may result in a bar of any subsequently filed claim. The Seat Belt Defense:
Although not the basis of a defense, New Jersey has a mandatory seat belt law. First, the failure to wear a seat
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belt is not negligence per se. This is significant as back-seat passengers over the age of 18 are not required by
law to wear a seat belt. The court held that the seatbelt defense is one based on common sense and its
applicability should not depend on where one is seated in the automobile. The Bicycle Helmet Defense: In
New Jersey, everyone under 17 years of age must wear a helmet when riding a bicycle. The rule requires
anyone who is either riding or a passenger on a bicycle to wear a helmet approved by the Consumer Safety
Product Commission. While adults are not required to wear helmets, evidence that the plaintiff was not
wearing a helmet can be introduced as proof of their comparative negligence in order to reduce damages. The
Collateral Source Rule: The rule is also intended, to some extent, to shift the burden from liability insurance
carriers to health and disability carriers. The New Jersey Supreme Court ruled that the collateral source rule
prohibits a health insurer from asserting its rights of reimbursement from plaintiff or subrogation against a
tortfeasor which may arise by express agreement between the insurance company and the insured, statute or an
equitable right of subrogation. A motion for a change of venue shall be made not later than 10 days after the
expiration of the time prescribed by R. If not so made, objections to venue shall be deemed waived except that
if the moving party relies on R. Driving While Intoxicated Any person who is convicted of, or pleads guilty to,
operating a motor vehicle while intoxicated, in connection with an accident, shall have no cause of action for
recovering economic or non-economic loss sustained as a result of the accident. However, this statute does not
preclude an intoxicated motorist from recovering PIP benefits from their insurer. Loss of Right to Sue for
Failure to Insure An owner of a motor vehicle who does not have liability insurance, cannot file a lawsuit for
damages sustained as a result of an accident. A civil reservation is a specific reservation made on behalf of
defendant against the use of a guilty plea in a civil suit. In particular, pursuant to R. The issuance of a traffic
citation alone is not admissible evidence. If a civil reservation is obtained, issuance of the ticket and guilty
plea are discoverable, but neither will be admissible at trial. Any Unique Discovery Rules Uniform
Interrogatories are used in all actions seeking the recovery of damages for automobile property damage or
personal injury, products liability, toxic torts, professional malpractice or wrongful death. In addition to the
Uniform Interrogatories, a party may serve ten 10 supplemental interrogatories without leave of court. A
defendant may also serve interrogatories directed to a plaintiff asserting only a claim for loss of consortium.
Service of the actual interrogatories is not required. A party defendant served with a Complaint in an action
subject to Uniform Interrogatories shall be deemed to have been simultaneously served with such
interrogatories and must serve answers within sixty 60 days after the service by that defendant of the answer to
the Complaint. If a party fails to serve Answers to Interrogatories within the time frame or any extension
provided, the propounding party may move for an Order dismissing or suppressing the pleading of the
delinquent party. If an order of dismissal or suppression without prejudice has been entered and not thereafter
vacated, the party entitled to the discovery may, after the expiration of 90 days from the date of the order,
move on notice for an order of dismissal or suppression with prejudice. Generally, conducting business in
New Jersey or having a terminal located in New Jersey will be considered sufficient minimum contacts such
that the subpoena will be deemed proper. Spoliation of Evidence Spoliation typically refers to the destruction
or concealment of evidence by one party to impede the ability of another party to litigate a case. In civil
litigation, depending on the circumstances, spoliation of evidence can result in a separate tort action for
fraudulent concealment, discovery sanctions, or an adverse trial inference against the party that caused the loss
of evidence. Mandatory Non-Binding Arbitration All personal injury actions, except those involving claims
for professional malpractice and products liability, are subject to mandatory, non-binding arbitration.
However, any personal injury action not subject to mandatory, non-binding arbitration may be submitted to
arbitration on written stipulation of all parties. As arbitration is non-binding, the award may be rejected by any
party by filing a notice of rejection of the award, as well as, demand for trial de novo with the applicable fee.
No costs shall be awarded if the demanding party obtained a verdict at least 20 percent more favorable than
the award. The identified surfaces include the hood, trunk, windshield, windows and roof, the cab of a truck,
the top of a trailer or semitrailer, and the top of an intermodal freight container. No fine shall be imposed if the
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driver of a commercial vehicle is traveling to a location where equipment is used to remove snow and ice from
commercial vehicles, unless it has been determined that the driver of the commercial vehicle had already
passed such a location. If an officer stops a commercial vehicle with accumulated snow or ice and claims the
driver had already passed such a location, the officer shall have authority to inspect any documentation i. The
person who is in physical possession of a motor vehicle, trailer or semitrailer or combination of vehicles
carrying an intermodal freight container at the time snow or ice accumulates shall be responsible for removing
same and shall be liable for a violation of the duty to remove same. If the driver was not in possession of the
vehicle at the time the snow or ice accumulated, then the driver shall not be liable for a violation. No points
will be assessed against a driver under either violation. When Can They Be Made? Any party may make an
offer of judgment at any time more than 20 days before the first scheduled trial date or daily or weekly trial
call whichever is earliest. Effect of An Offer of Judgment The party to whom the offer is made has until the
tenth day prior to the first trial date or first listing to accept the offer.
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Chapter 6 : Dumping and Other Statutory Violations | Riley Law Firm: Houston Malpractice and Injury Attorn
Negligence Per Se and Implied Rights of Action differences Neg per se: a statue is looked to for determination of the
standard of care Implied rights of action: a statute creates the cause of action in general, regardless of not stating one at
all.

The averment that the employees acted in the scope of their employment created a rebuttable presumption,
applicable at the pleading stage as well as at trial, that they committed tortious acts in the scope of their duties
of employment and in the service for which they were engaged. Plaintiff did not allege that the employer
authorized, directed, ratified or performed the tortious acts, or that the employees were corporate officers or
authorized to act, hence the circuit court correctly sustained a demurrer to a claim of direct liability of the
employer for breach of the duty of non-disclosure. While a statute may define the standard of care where there
is an underlying common-law duty, the doctrine of negligence per se does not create a cause of action where
none otherwise exists. Thus, a demurrer was properly sustained on the negligence per se claim. The judgment
is affirmed in part and reversed in part, and the case is remanded. The judgment is reversed and the case is
remanded for entry of a new sentencing order. At a revocation proceeding, a probationer is entitled to
cross-examine adverse witnesses, unless the hearing body specifically finds good cause for not allowing
confrontation, under a balancing test that requires the court to weigh his interests in cross-examining accusers
against the interests of the prosecution in denying confrontation, or a reliability test that permits the admission
of hearsay if it possesses substantial guarantees of trustworthiness. Accordingly, the circuit court did not
violate his right to confront witnesses against him, and the judgment of the Court of Appeals upholding the
revocation of probation is affirmed. Although the grantor may reserve the narrow strip to the center of the road
from a conveyance, that must be done expressly. Quantity designations are regarded as the least certain mode
of describing land, and hence must yield to description by boundaries and distances. The judgment of the
circuit court is reversed and final judgment is entered in favor of the parcel owner. Policies and guidelines of
the State Council of Higher Education for Virginia do not warrant a different result in light of the binding law
set forth in the governing statutes. Because the circuit court erred in finding that the decision to classify this
student as an out-of-state student was arbitrary, capricious, and contrary to law, the judgment is reversed and
final judgment is entered for the university. An unwarned voluntary admission made before Miranda warnings
are given must be suppressed, but admissibility of statements after such warnings will turn on whether they are
knowingly and voluntarily made, considering the surrounding circumstances and the entire course of police
conduct with respect to the suspect. Thus, the jury as fact-finder and the trial court in ruling on the defense
motion to set aside the verdict were wholly justified in rejecting the claim that he only acted out of general
malevolence, without the required specific intent. The judgment of the Court of Appeals upholding the
convictions is affirmed. The restated question is answered in the affirmative. An attorney involved
substantially complied with the Rules of Professional Conduct and any failure to obtain consent in writing
before entering a business relationship with the client did not rise to the level of a violation of public policy
that requires voiding portions of a contract. The judgment of the circuit court is affirmed. In contrast, an
elevated duty of care is imposed upon a property owner that operates an inn on its premises, obligating the
innkeeper to take every reasonable precaution to protect the person and property of their guests and boarders.
The plaintiff did not establish an innkeeper-guest relationship between herself and the defendants under the
facts presented here. Virginia law recognizes two theories upon which a duty to warn or protect against
criminal assault by a third party: In this case, the amended complaint against several defendants alleging,
among other things, that a taxicab fleet operator and dispatching service assumed a duty to warn cab drivers of
suspicious calls from potential riders and was negligent in fulfilling that duty, was premised on an implied
undertaking, and was therefore insufficient to state a tort claim based on the concept of assumption of duty.
The judgment is affirmed. Wells Fargo Bank, N. The disposition is affirmed. The circuit court may also
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impose its own pre-filing injunction if it deems that appropriate. Under these circumstances, it cannot be said
that the circuit court committed a clear error of judgment by dismissing this case with prejudice, and the
decision of the circuit court is affirmed. The trial court had subject matter jurisdiction to adjudicate this
dispute and, therefore, the judgment is affirmed. The accuracy and authenticity of the recording was
adequately supported and the circuit court did not abuse its discretion in admitting this evidence. The
judgment of conviction is affirmed. The case ultimately settled and the Commonwealth approved the
settlement. Hunter Mill West, L. Accordingly, the trial court erred by failing to place the present case on the
docket for a trial on the merits, and the judgment is reversed. The trial court properly admitted testimony to
refute the claim that the will was fraudulent and correctly declined to adopt a novel and more rigorous
standard for admitting a will to probate. The judgment admitting the will to probate is affirmed. He committed
these criminal acts at two separate dates and in two separate places, thus warranting punishment for two
capital murder convictions. A criminal statute that allows separate convictions for separate criminal acts does
not implicate, much less constitutionally offend, double jeopardy principles. The judgment of the Court of
Appeals is affirmed. The circuit court erred in finding that the guarantor had entered a general appearance by
participation in post-judgment enforcement proceedings and had thereby waived any objection to the validity
of the default judgment. An appearance after entry of judgment cannot retroactively validate a judgment that
was void when rendered for lack of personal jurisdiction over a party. Nor were there facts in this case to
support any estoppel barring the guarantor from raising the defectiveness of the judgment. Because the
judgment was concededly void, final judgment is entered on this appeal declaring it so and vacating both the
judgment and all later orders seeking to enforce it. His testimony was contradicted by other evidence in the
record, and the Director of the Department of Corrections was not negligent, much less grossly negligent, for
rejecting extensive documentary evidence at the screening stage in favor of the otherwise uncorroborated,
impeached, and self-interested testimony of an inmate and his brother. The judgment is reversed and the order
of dismissal is vacated. This matter is remanded for further proceedings consistent with this opinion. The
eventual notice of intent to enter explained that completion of the surveys and other activities would require
multiple crews over several days, and provided a limited set of dates, the majority of which overlapped, when
each crew would be present. As the landowners have not challenged these date ranges as being unreasonable,
it cannot be said that the date ranges provided by the notice of intent to enter violated the statute. Because
plaintiff was retired at the time he was determined to be physically incapacitated, his incapacity did not
prevent the further performance of his duties as a firefighter, because he no longer had firefighting duties to
perform. Combined case with Record No. In this case, a felony conviction is upheld. The statute does not
require that a defendant have two predicate convictions at the time he or she commits the offense ultimately
charged as a felony, but instead requires that the felony charge must allege that he or she has been previously
convicted of two of the listed predicate offenses on different dates within twenty years. The predicate
convictions must exist at the time of the indictment because the Commonwealth must present sufficient
evidence of them to enable a grand jury to find probable cause. The Commonwealth must thereafter adduce
sufficient evidence at trial to prove them beyond a reasonable doubt, and proof by written order is not
required. The Constitution speaks to the result of the districting process, and mandates that districts be
compact in the end, but it does not attempt to curtail the legislative process that creates the end result, nor does
it require that compactness be given priority over other considerations. Accordingly, the judgment of the
circuit court is affirmed. The judgment dismissing the case without prejudice is reversed and the case is
remanded for further proceedings. The judgment is reversed and the matter is remanded. The judgment is
reversed and the case is remanded for retrial. When a tenant takes possession under a defectively executed
lease, it is a reasonable inference that the parties intended a tenancy on the terms of the original agreement,
and the law implies a new contract between the parties corresponding therewith, so far as it is not in conflict
with the statute. In this case, once the invalid year term is excised from the lease, the tenancy created and the
manner in which the rent was received on a monthly basis during the entirety of the lessor-lessee relationship
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implies a month-to-month tenancy. The tenant, which paid monthly until it vacated the premises, had no
further rent obligation to the landlord. The judgment is reversed, and final judgment is entered for the tenant
and its guarantor. None of the allegations in the complaint reasonably imply that the medical defendants
participated in a conspiracy or concert of action with a woman who sought to adopt the infant, or were aware
of her alleged coercion or misrepresentations. The complaint expressly alleges that plaintiff initiated the
adoption plan, contacted the prospective adoptive parents, verbally agreed to proceed with an adoption, and
executed a written agreement and consent order authorizing the adopting family to have sole physical custody
of the child. The judgment sustaining demurrers to the claims as against these defendants is affirmed.
Accordingly, the decision below is reversed and the case is remanded for further proceedings. Accordingly,
the judgment of the circuit court granting summary judgment in favor of the law enforcement defendants is
reversed. Any other construction would render most of the operative language meaningless. The judgment is
affirmed in part, reversed in part, and the matters are remanded for further proceedings. The judgment of the
circuit court sustaining the demurrer to the declaratory relief count of the complaint and sustaining its plea in
bar and granting its motion for summary judgment as to two other counts is affirmed. In this statute, the
General Assembly has determined that a person who commits the acts proscribed and does so unlawfully but
not maliciously, causing a death, is guilty of involuntary manslaughter. Thus, this defendant was twice
punished in the same trial of the same offense, in violation of the Double Jeopardy Clause. The judgment of
the Court of Appeals is affirmed and the case is remanded for the Commonwealth to elect between the
convictions. The statutory language is plain and unambiguous, proscribing the act of discharging a firearm
within an occupied building in such a manner as to endanger the life of a person therein. The statute
distinguishes between several levels of the offense and subjects them to punishments that differ according to
the mens rea of the offender and the resulting harm. The judgment of the Court of Appeals upholding the
conviction is affirmed. Further, subsection A 3 does not state that it governs all purchases of electricity by
large customers from competitive service providers. Accordingly, customers who satisfy the size requirements
of subsection A 3 can purchase electricity from a competitive provider under subsection A 5 , provided that
they satisfy the separate conditions of subsection A 5. The order of the State Corporation Commission is
affirmed. However, it erred by holding that the Illinois holding company must be the entity that pays this tax
for the exception to apply. Thus, the petition is dismissed. While the trial court set the verdict aside on the
grounds of contributory negligence by the decedent, the judgment is affirmed on the alternate basis that
plaintiff failed as a matter of law to establish that the design is unreasonably dangerous. The conviction is
affirmed. The facts underlying the arrest are irrelevant and the petitioner need not show actual prejudice to
prevail on her expungement petition. She needs only to demonstrate that the continued existence of an arrest
record may cause a manifest injustice. On this record, there is a reasonable possibility that a felony arrest
record would hinder her career and her educational opportunities. It is concluded that the petitioner made the
requisite showing of a manifest injustice. The judgment is reversed and the matter is remanded for entry of an
order expunging the felony arrest record at issue. It was an abuse of discretion to disqualify this witness from
testifying, and the subsequent entry of summary judgment for the defense was error. The judgment is reversed
and the action is remanded for further proceedings consistent with this opinion. If any of those circumstances
are present, the court must deny the petition. However, even when those circumstances are absent, the court is
not required to grant the petition and retains broad discretion in ruling on the petition. The judgment denying
the petition is affirmed. The circuit court should have granted the defense motion to strike the evidence on the
basis of lack of causation. The judgment of the circuit court implementing a jury verdict for plaintiff is
reversed and final judgment is entered on this appeal for the defendants. Thus, the present cause of action had
not accrued, and claim preclusion cannot bar it now. Issue preclusion bars relitigation of common factual
issues between the same or related parties, but the issue must have been actually litigated and essential to a
valid and final personal judgment in the first action and here it is not certain that the issues were actually
litigated and decided by the court. Judicial estoppel is an equitable doctrine intended to prevent litigants from
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adopting a position inconsistent with a stance taken in a prior litigation.
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Chapter 7 : Rawle & Henderson LLP: New Jersey State Law Summary
Implied Rights of Action Suit for violation of a statutory standard of conduct, not for negligence Implied right to recovery if
violation of statute resulted in damage to member of the class that the statute was designed to benefit (Tex. & Pac. Ry.
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